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Editors

Dr. Gloria M. Alvarez, FCIArb is an international academic on international dispute
resolution, energy and international investment law. She frequently acts as legal expert
in energy disputes and independent arbitrator in Africa, Europe and Latin America with
experience in ICC, ICSID and LCIA arbitration. She is interested in international
economic law, climate and social justice. Gloria has held prestigious fellowships at the
Shanghai University of Finance and Economics, Queen Mary University of London,
Max Planck Institute, Luxemburg, and Lauterpacht Centre for International Law,
University of Cambridge, UK. She worked as an in-house lawyer in a multinational food
company and as an arbitration case manager in an arbitral institution (Centro de
Arbitraje de Mexico). She has an in-depth knowledge of commercial law in both civil
and common law systems. She has published The ICSID Convention, Regulations and
Rules: A Practical Commentary (2019) and Routledge Handbook of Energy Law (2020)
and is the author of International Investment Arbitration and EU Law: The Present and
the Future of the Energy Charter Treaty (Hart August 2021). Gloria is also a visiting
lecturer at the University of Eastern Finland and Osgoode Hall Law School in Canada.
She is the founder of “Hydrogen Talks” and cofounder of “Arbitration Links”, an
initiative to promote international arbitration from a Mexican perspective. She is at the
Editorial Board of ICSID Review, Journal of International Arbitration and European
Investment Law and Arbitration Review.

Mélanie Riofrio Piché is the Secretary General of the Madrid International Arbitration
Center (MIAC). Before joining MIAC, Mélanie worked for eight years with international
arbitrator Juan Fernández-Armesto, founding partner of Armesto & Asociados arbitra-
tion boutique. She has acted as sole arbitrator and chair of arbitral tribunals in national
and international proceedings, and as secretary of arbitral tribunals in complex
commercial and investment arbitrations administered by ICC, PCA, DIAC, VIAC, as
well as investment treaty arbitrations under UNCITRAL Rules and ICSID Rules. She has
experience in many areas of arbitration, including international sales and distribution
agreements, energy, oil and gas, and construction disputes. Mélanie also teaches at IE
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Law School and is the Chair of the International Arbitration Seminars & Courses
Association (IASC).

Felipe V. Sperandio is a legal director at Clyde & Co’s international arbitration group,
in London. He has acted as counsel in a number of high-profile disputes related to
construction, mining, energy projects, commercial transactions, and banking & fi-
nance, with a focus on Latin America and Lusophone Africa. He is sitting as arbitrator
in construction and energy disputes in Latin America, with a focus on Brazil. He is an
associate at Queen Mary University of London, teaching International and Comparative
Commercial Arbitration and supervising dissertations, in L.L.M. of international
dispute resolution. He obtained L.L.M. from Queen Mary University of London, under
the full scholarship of the School of International Arbitration. His previous publications
have been quoted by the Brazilian arbitration-related jurisprudence and he is the
coorganizer of the Oxford Symposium on Comparative International Arbitration.
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Contributors

John Adam focuses his professional practice exclusively on international arbitration.
Mr. Adam has extensive experience representing companies, states, and state-owned
entities in high-stakes, complex international commercial and investor-state arbitra-
tions under the aegis of the principal arbitration rules, including ICSID, UNCITRAL,
ICC, LCIA, SCC, and DIAC. He regularly handles disputes under a range of bilateral and
multilateral investment treaties and focuses on energy, oil and gas, and construction
and technology disputes.

Dr. Ernesto Bonafé is a researcher at the Centre for Energy, Petroleum and Minerals
Law and Policy at the University of Dundee. He focuses on the sustainable energy
transition in developing countries and deals with policies, institutions, regulation and
investment. Previously, he was Head of the Expansion Unit at the Secretariat of the
Energy Charter Treaty in Brussels, at the time when the International Energy Charter
was widely adopted by governments from Africa, Latin America and Asia. Dr. Bonafé
worked at the Florence School of Regulation as a researcher, a lecturer and coordinator
of online and residential training for staff of national regulatory authorities and energy
utilities. He worked as an intern at the European Commission and the European Court
of Justice of Luxembourg. He holds a PhD in Energy Policy and EU Law from the
European University Institute, Florence, and an L.L.M. in EU Law from Université Libre
de Bruxelles.

Celia Cañete is a lawyer at Pérez-Llorca, where she has worked in both the dispute
resolution and energy-corporate teams. She also acts as Coordinator and Secretary at
the International Arbitration Seminars & Courses Association (IASC). Celia focused her
practice in international and domestic arbitration during her time at a Swiss interna-
tional arbitration boutique, where she assisted arbitrators and counsels at several
arbitration proceedings under ICC, SCAI, CAM and CAS. Celia has been highly
involved in the Willem C. Vis Moot, obtaining the Honorable Mention for the Eric E.
Bergsten Award as a participant, and acting as both coach and arbitrator afterwards.
Celia holds an L.L.M. in Spanish Legal Practice and has contributed to several
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publications and projects led by professional associations. She works in English,
Spanish and French.

Hugh Carlson is the Managing Director of Three Crowns, in which capacity he is
responsible for the firm’s global operations. He also serves as General Counsel to the
firm. Hugh has represented clients across a range of industries and under most major
arbitral rules systems. He has been described in Who’s Who Legal as “absolutely
phenomenal” and “‘very highly recommended’ for his international investment treaty
and commercial arbitration work,” and he is recognized in other leading rankings and
directories as well. Hugh serves as Lecturer on Law at Harvard Law School and is a
cofounder and codirector of its International Arbitration Workshop.

Anton Chaevitch is an associate in the Washington office of Three Crowns. Prior to
joining Three Crowns, Anton completed his PhD at Harvard University. He previously
clerked for the Honorable Juan R. Torruella on the United States Court of Appeals for
the First Circuit. He holds a JD from Columbia Law School (James Kent Scholar), as
well as a bachelor’s degree (magna cum laude) and a master’s degree from Harvard
University. Anton was a visiting professor at the National Law School of India
University, Bangalore, where he taught International Arbitration.

Catalina Echeverri currently works as a senior associate in the international arbitra-
tion team of a law firm based in Paris, where she has focused her practice in the legal
defense of Latin-American sovereign states and state-owned entities in both invest-
ment and commercial matters pertaining the energy sector. She has taught arbitration
courses in universities in the United States, Bolivia and France, and currently co-
teaches International Contracts at the Paris Institute for Political Studies (Sciences Po).
Catalina is a Colombian lawyer and holds a Master of Public Policy from the University
of Oxford (Chevening Scholar 2016).

Eric Franco (M.Sc., FCiarb) specializes in construction projects and disputes. He has
worked on the development of power generation projects in Latin America, Europe and
Asia, as in-house counsel representing owners and contractors, external counsel or
arbitrator. He also has experience in other sectors, such as mining, public-private
partnerships and public infrastructure. He is ranked within tier one of highly recom-
mended Peruvian arbitrators. He lectures on construction law and dispute resolution in
Peru and is a visiting lecturer at King’s College London and Universidad de los Andes,
Chile. He was part of ICC’s Task Force on Climate Change Related Disputes and is a
member of ICC Latin American Arbitration Group. He holds an M.Sc. in Construction
Law & Dispute Resolution from King’s College London.

Caio Gabra is an associate at the energy and infrastructure practice of Mattos Filho
Advogados, specialized in project development transactions and project-related dis-
pute resolution. Caio constantly represents clients in structuring and negotiating
contracts for the development of energy and infrastructure assets in Brazil and Latin
America. He also applies his expertise in infrastructure projects in representing clients
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in related disputes and arbitrations. Caio holds a bachelor’s degree from the Federal
University of Rio de Janeiro and is an L.L.M. Candidate in International Economic Law,
Business and Policy at Stanford University (Class of 2022). He is a former Vice
President of the Brazilian Arbitration Student Association and coordinates the Arbitra-
tion Study Group of the Federal University of Rio de Janeiro. He lectures International
Contract Law at the Executive Education Program at Alumni COPPEAD in Rio de
Janeiro.

Alvaro Galindo is an international legal consultant advising on complex international
arbitration matters, particularly those involving Latin-American jurisdictions. Mr.
Galindo’s practice focuses on the representation of sovereign states and state-owned
entities. He was International Counsel at a global law firm for nine years and also a
member in one of its international arbitration group. He also served as the Director of
the International Affairs and Arbitration Unit for the Republic of Ecuador’s Attorney
General Office. He acted as a legal consultant for the International Centre for Settlement
of Investment Disputes (ICSID) and as regional director for the Latin American
Development Corporation, where he coordinated the legal group in charge of drafting
the Arbitration Law of Ecuador.

José Ignacio García Cueto focuses his practice on commercial and investor-state
international arbitration matters. He advises on international disputes in a wide range
of matters. José Ignacio has experience in the construction, energy and infrastructure
sectors, including disputes related to PC, RPC and EPC contracts, gas pipelines, power
plants and concession contracts. He has experience advising on ICC commercial
disputes, UNCITRAL, ICSID and ad hoc arbitrations.

Pablo Garrido Cardozo is an international dispute resolution lawyer, in Jenner & Block
LLP’s international arbitration practice. He focuses his practice on commercial and
investor-state arbitration, representing governments and state-owned entities as well
as corporate entities in relation to business disputes and investment protection. Mr.
Garrido Cardozo also has experience in counseling clients in complex contractual
disputes, particularly in the financial, construction, energy and mining sectors. Mr.
Garrido Cardozo has represented clients in arbitration proceedings conducted under
the major arbitral rules in both commercial and investor-state arbitrations. He has
taken the Directed Studies as well as the Summer Course on Private International Law
at the Hague Academy of International Law. Mr. Garrido Cardozo acted as in-house
counsel for a multinational bank and for one of the largest telecommunications
companies in the world and has extensive experience with Latin-American countries
and companies. Mr. Garrido Cardozo is a native Spanish speaker and fluent in Italian.

Eduardo Damião Gonçalves has experience as both a counsel and arbitrator in a wide
variety of domestic and international arbitrations, having been involved in disputes
administered under the International Chamber of Commerce (ICC), the United Nations
Commission on International Trade Law (UNCITRAL) and Brazilian domestic rules,
regarding business acquisitions, corporate disputes, infrastructure—particularly those
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arising from construction agreements—among others. In addition, Eduardo regularly
represents clients in complex litigation in the areas of environmental law, information
technology and disputes with government agencies and federal and state courts.
Eduardo holds a Master’s of Law in Private International Law and International
Commerce specializing in Arbitration from the Université Paris II Panthéon-Assas;
Postgraduate in International Law from the Hague Academy of International Law; and
PhD in Law from the University of São Paulo. He is currently Vice President of ICC
International Court of Arbitration for 2018-2021.

Renato Stephan Grion is a partner at Pinheiro Neto Advogados. He obtained his L.L.B.
from the Pontifical Catholic University of São Paulo – PUC-SP (Brazil), L.L.M. from
Northwestern University School of Law, Chicago, DESS. Juriste d’affaires
international—Master Droit des affaires, cum laude (mention assez bien) from Univer-
sité René Descartes—Paris V, certificate in business administration from Kellogg
School of Management, Evanston/Chicago. He is Former Assistant Counsel at the
International Court of Arbitration of the International Chamber of Commerce in
Paris—ICC—and President of ICC Brazilian Arbitration and Mediation Commission.

Juan Ignacio Guerra-Toro is a lawyer from the Universidad de los Andes’ School of
Law (JD equivalent), with studies in philosophy in the same university and postgradu-
ate studies in procedural law in the Colegio Mayor de Nuestra Señora del Rosario. He
is Member of the Zuleta Abogados Asociados Chamber in Bogotá D.C., Colombia. He
has seven-year experience in dispute resolution over matters of infrastructure, con-
struction, real state, and oil & gas, conducted under the rules of the Arbitration and
Conciliation Centers of Bogotá’s, Medellín’s and Cali’s Chambers of Commerce.
Additionally, he has participated in international arbitrations under ICC and ICDR
Rules. He is Member of the List of Secretaries of the Arbitration and Conciliation Center
of Bogotá’s Chamber of Commerce.

Mélida N. Hodgson is noted for her key role in successfully defending countries in
investment arbitration, including Venezuela in several International Centre for Settle-
ment of Investment Disputes (ICSID) arbitrations. She also represents the Republics of
Panama, Peru, and Sierra Leone in ICSID and United Nations Commission on Interna-
tional Trade Law (UNCITRAL) matters. Ms. Hodgson began her career in private
practice before becoming a US government litigator at US Department of Justice, where
she litigated claims brought by bank shareholders against the United States, as well as
public contracting disputes. She then joined the Office of the United States Trade
Representative as an associate general counsel. There, she litigated international trade
disputes before the World Trade Organization; provided counsel in NAFTA Chapter 11
investor-state arbitrations involving the United States, Canada and Mexico; and
defended the United States in ad hoc arbitrations under the 1996 Softwood Lumber
Agreement between the United States and Canada. Ms. Hodgson has been recognized
in Who’s Who Legal Arbitration, including as a Thought Leader, in Legal 500 Latin
America, and is ranked by Chambers in its Latin America, USA and Global publications.
Ms. Hodgson has been appointed as Vice Chair of the International Chamber of
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Commerce Commission (ICC) Institute of World Business Law, effective January 1,
2021. She was also appointed to ICC Commission on Arbitration and ADR and serves
on its Task Force on Corruption in Arbitration.

Enrique A. Jaramillo is a dual-qualified attorney, licensed to practice law in the State
of New York, and the Republic of Ecuador. Mr. Jaramillo has over eight years of
experience advising companies and governments on matters relating to disputes, as
well as international energy and environmental law. Mr. Jaramillo holds a Juris Doctor
degree from the University of Houston, and two Master of Laws (L.L.M.), granted by
the Universität Hamburg (Germany), and the Univeristà di Bologna (Italy). Mr.
Jaramillo also holds a postgraduate degree as Tax Law Specialist from the Universidad
de Castilla-La Mancha (Spain), and a Bachelor of Laws (L.L.B.) from the Universidad
Católica de Santiago de Guayaquil (Ecuador).

Emmanuel E. Kaufman is a partner at KNOETZL in Vienna, focusing on construction,
commercial and investment arbitrations in CEE, SEE and Latin America. He acts as
counsel and arbitrator and has experience in institutional and ad hoc arbitration cases
under ICC, ICSID, VIAC and UNCITRAL Arbitration Rules. Emmanuel’s expertise spans
across various fields, including engineering, energy, international sales, IT outsourc-
ing, and telecommunications infrastructure. He is an external lecturer in the Law
Faculty of the University of Vienna, a member of ICC Commission on Arbitration and
ADR, and ICC YAF Representative for Europe and Russia (2019-2021). Emmanuel
holds a law degree from the University of Buenos Aires (2005) and is admitted to
practice in Buenos Aires, Argentina.

Ilias Kazeem is licensed to practice law in Nigeria. He has practiced in Lagos, Nigeria,
in the areas of litigation, commercial arbitration and commercial law, for a number of
years. Ilias obtained an L.L.B. from the University of Ilorin, Nigeria. He has just
concluded his study for an L.L.M. in Energy and Environmental Law at the University
of Aberdeen, and he has been admitted at the same university to commence his study
for a PhD in Law, with focus on energy/mining arbitration. Ilias is currently an
associate member of the Chartered Institute of Arbitrators, UK, Nigerian branch.

Adrián Magallanes is a litigation and arbitration expert admitted to practice in Mexico
and New York, with eighteen years of experience working in Mexico City, Washington,
D.C. and Beijing. He has acted as counsel in arbitrations (ICC, LCIA, ICSID, AAA, ICDR,
UNCITRAL, CAM, CANACO) in the commercial, infrastructure, energy and investor-
state sectors, and also appears as arbitrator. His litigation experience includes com-
mercial and administrative law trials before Mexican Courts, class actions, and
transnational litigations. He has also acted as an expert on Mexican law before Courts
in the United States. Adrián is Vice President of the Legality and Rule of Law Committee
of the American Chamber of Commerce (AMCHAM) – Mexico, Treasurer of the
Arbitration Committee of the International Bar Association, Professor of International
Litigation at the Escuela Libre de Derecho in Mexico City, and former Chairman of the
Arbitration Committee of the Mexican Bar Association (2012-2018).

Contributors

xiii



Montserrat Manzano is a partner of Von Wobeser y Sierra, S.C. with more than
eighteen years of experience including her expertise in dispute resolution. She has
participated in more than sixty arbitrations as party attorney, secretary and/or arbitral
tribunal assistant, in arbitrations conducted under the rules of ICC, AAA, UNCITRAL,
PCA, ICSID, complementary mechanism of ICSID and CAM. She has solid experience
in dispute resolution related to administrative law, public procurement and govern-
ment contracting. Furthermore, she has participated in both commercial and invest-
ment arbitrations, in various sectors, including the following: energy, construction,
port, shipping and chemical involving both Mexican and foreign applicable laws.
Montserrat has been recognized by various leading international editorials including:
Global Arbitration Review 100 (GAR 100), Who’s Who Legal Mexico, Who’s Who
Arbitration, Who’s Who Legal Arbitration Future Leaders.

Noiana Marigo is the head of Freshfields Bruckhaus Deringer’s US arbitration practice,
and cohead of the firm’s Latin America practice. Noiana’s practice focuses on investor-
state and commercial arbitrations across a variety of sectors such as oil and gas,
mining, telecommunications, infrastructure, aviation and airport services, sovereign
debt, agriculture, and food production and distribution. Noiana has extensive experi-
ence throughout Latin America and has been ranked as one of the top hundred female
lawyers specializing in the region. Noiana is civil and common law trained and has
acted as counsel and arbitrator in more than forty-five high-stakes, cutting-edge
commercial and investment treaty arbitrations conducted under the auspices of ICSID,
ICC, PCA and/or ICDR, and under UNCITRAL Rules in both English and Spanish.
Noiana currently represents several investors in disputes against Argentina, Bolivia,
Colombia, Venezuela, Uruguay and Ecuador. As Freshfields’ Country Relationship
Partner for Argentina, Bolivia, Chile, Colombia, Ecuador, Guatemala and Peru, she
possesses unique knowledge of each country’s legal market. Noiana is admitted to
practice in Buenos Aires and New York.

Marlon M. Meza-Salas is an attorney (Venezuela) and certified Foreign Legal Consult-
ant (Texas), with substantial experience in dispute resolution. In recent years, his
practice has focused on commercial disputes before international arbitration tribunals
under the rules of the International Chamber of Commerce (ICC) and others, advising
and representing clients in international commercial and investment arbitrations on
subjects concerning breach, termination, and other contractual issues, related to
pipelines, construction, and oil & gas industry, among others. Mr. Meza-Salas holds a
Master of Laws granted by the Universidad Central de Venezuela, and a specialization
on the social dimension of Free Trade Agreements by the International Labour
Organization and the Universities of Bologna (Italy) and Castilla-La Mancha (Spain).
Mr. Meza-Salas also holds a certificate program in international commercial arbitration
from the American University-Washington College of Law, and a Bachelor of Laws
(L.L.B.) from the Universidad Católica del Táchira (Venezuela).

Ana Clara Nascimento is a lawyer at the litigation & arbitration, and infrastructure &
energy practices of Mattos Filho focused on offshore mandates. She is particularly
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experienced in disputes involving cargo ships, cruise ships, foreign trade in general and
commercial matters, including regulatory and contractual work. Since the early days in
her career, Ana has been involved in shipping and offshore supply matters, having
experience in relevant wet shipping mandates. Ana holds a Bachelor of Laws from the
Federal Fluminense University (UFF) and a Postgraduate in Civil Procedure Law from
Universidade Cândido Mendes. She is specialized in Maritime Law by the Brazilian
Institute of Seas and Ports. She is an executive committee member of
WISTA—Women’s International Shipping & Trading Association Brazil—as well as a
member of the Brazilian Maritime Law Association (ABDM) and YoungShip Brazil.

Fernando Navarro is a commercial mediator with experience mediating and co-
mediating complex mediations involving parties and counsel from Latin America, U.S.,
and Europe. He has significant experience in the energy sector, specifically in renew-
able energy in Mexico and Latin America, having worked as a legal consultant for a
global solar energy company for several years. Mr. Navarro received his law degree
from the Universidad Autonoma de San Luis Potosi, in Mexico. He holds an L.L.M. in
Dispute Resolution from the Straus Institute for Dispute Resolution, Pepperdine
University School of Law in California. He is a JAMS panelist, certified by the Mexico
City Courts System as a private mediator and a fellow with the International Academy
of Mediators.

Fabio Núñez del Prado is Peruvian-qualified lawyer graduated from the Pontificia
Universidad Católica del Perú (valedictorian; summa cum laude). He did an L.L.M. at
Yale Law School where he received honors in all graded courses. He has undertaken
internships at the International Chamber of Commerce (Paris) and at WilmerHale
(London), and has been an associate of Uría Menéndez (Madrid) and Clifford Chance
(Washington D.C.). He has also been a professor at PUCP and the Universidad Carlos
III de Madrid, and has published articles in Latin-American, European and Asian law
journals. Last year he won the award for best article in the competition from the
Chartered Institute of New York. He has also written three books titled “Demystifying
Myths”, “The Tragedy of Consent” and “Justice Paper.” The international ranking
Legal 500 has pointed out that Fabio “has a very interesting future in the field of
international arbitration.”

Daniela Páez-Salgado is an associate at Herbert Smith Freehills New York LLP
specializing in dispute resolution in the fields of oil & gas, mining and infrastructure.
Daniela graduated summa cum laude and second of her class from San Francisco de
Quito University. She obtained an L.L.M. from Harvard Law School in 2015, where she
served as Submissions Editor for the Harvard International Law Journal. Prior to
joining Herbert Smith Freehills, Daniela worked as an associate in the Ecuadorian law
firm Pérez Bustamante & Ponce. Since 2015, Daniela has been serving as Assistant
Editor for Latin America for Kluwer Arbitration Blog. Daniela is qualified to practice law
in Ecuador and the State of New York.
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Rafael Rincón-Ordóñez is a founding member of Zuleta Abogados Asociados, where
he focuses his practice in international arbitration, international litigation, and inter-
national litigation involving states and state entities. Rafael sits as arbitrator in
international tribunals under ICC Rules of Arbitration and the Rules of Arbitration of
other arbitration centers. Rafael graduated Law School with honors from Pontificia
Universidad Javeriana and obtained an L.L.M. in International Business Regulation,
Litigation and Arbitration from NYU School of Law. He is a former foreign associate in
the New York Office of Latham & Watkins and completed ICC Advanced Arbitration
Academy for Latin America. Rafael is Professor of International Arbitration in the
Pontificia Universidad Javeriana School of Law in Bogotá.

Patricia Saiz is a faculty member at ESADE Law School, where she teaches Commer-
cial and Investment Arbitration. In addition, she is a professor at CIDS/MIDS and a
lecturer at Columbia Law School’s U.S. Business Law Academy. She is also a regular
guest speaker at Harvard Law School. Prof. Saiz acts as president, party-appointed and
sole arbitrator in domestic and international arbitrations. She is also a member of ICC
International Court of Arbitration. She has been recognized in a number of rankings,
particularly by WWL Arbitration 2020 & 2021 and Leaders League—Spain’s Best
Arbitrators 2020. Before becoming an arbitrator, Prof. Saiz practiced as counsel in U.S.
for more than ten years. During that time, she represented numerous multinationals
and governments in international commercial, investor-state and state-to-state arbitra-
tions, under ICC, ICSID, LCIA, and UNCITRAL Rules. Prof. Saiz is trained in both
common law (L.L.M. at Harvard Law School) and civil law (JD equivalent at ESADE
Law School), and she is admitted to practice in New York, Washington D.C. and Spain.
She speaks English, Spanish, French, Portuguese, and Catalan, and has a working
knowledge of German.

Michael Seelhof is the founder of Seelhof Consulting LLC, a New York-based firm that
provides economic analysis, damages assessments, regulatory opinions and expert
testimony in international and commercial arbitrations. Michael has worked on
matters across a variety of industries such as financial services, power, energy and
mining, media and telecommunications, infrastructure, transportation and food, under
ICSID, ICC and UNCITRAL Rules involving Latin-American, North American, Euro-
pean and the Middle Eastern countries. Prior to founding Seelhof Consulting, Michael
worked for an international bank for seventeen years as the Chief Operator Officer of
the bank’s investment bank as well as in M&A, bank regulation and risk controlling.
Michael holds an M.Sc. in Mathematics from Justus-Liebig University, Gießen, Ger-
many, and an M.Sc. in Engineering and Management from the Massachusetts Institute
of Technology (MIT), Cambridge, USA.

Peter Christian Sester is a dual-qualified lawyer in Brazil and Germany. He also holds
two PhDs, one in Commercial Law, the other in Economics. Peter has served as a
tenured Professor of Commercial Law at several German and Swiss universities. He has
practiced commercial law for fourteen years at the Frankfurt office of a leading UK
international law firm. During this time, he developed in-depth interdisciplinary and
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cross-cultural expertise highly esteemed by clients. He combines practical skills with
academic depth. Peter originally focused on corporate finance, capital markets, asset
and project finance, M&A and LBO. In 2017, he founded his own law boutique in Rio
de Janeiro. In 2019, he became Vice President of the leading Brazilian arbitration
institution CAM-CCBC. He continues to teach at renowned universities in Europe and
Brazil (e.g., New University of Lisbon, Fundação Getúlio Vargasin Rio de Janeiro).
Today, Peter acts mainly as an arbitrator, cocounsel and expert witness in international
and domestic arbitration proceedings. Peter advises on and renders legal opinions on
commercial and financial market law, arbitration law, private international law
(Brazilian, German and European Union Law, and International Conventions). He
specializes in corporate and capital market law, M&A and post M&A disputes,
long-term contract adjustment, project and asset finance. He also advises on corporate
governance and regulation.

He has published several books and over eighty articles on the respective areas of
law and practice. His latest book International Arbitration: Law and Practice in Brazil
was published by Oxford University Press in May 2020.

In 2002, Peter received his first appointment as Full Professor of Commercial Law
in Germany and further appointments in Switzerland and Germany soon following,
including Goethe-University, Frankfurt am Main where he also served as Director of
the Institute for Law and Finance. Since 2006, he has been lecturing on a regular basis
at top Brazilian public (e.g., Federal University of Rio de Janeiro: URFJ) and private
universities (FGV-Rio, FGV-Sao Paulo and Insper). Since 2020, he is serving as
Professor of International Arbitration at FGV-Rio and as a member of its new Centre for
Commercial and Arbitration Law. He is also a regular visiting professor at New
University of Lisbon (Portugal) where he teaches M&A and Investment Arbitration.
Peter is a native speaker of German and fluent in Portuguese, English and French. He
also has a working knowledge of Spanish, and was a visiting professor at Universidad
de Chile (Santiago de Chile), Universidad Austral (Buenos Aires) and UADE (Buenos
Aires). He was born in 1967 and is a German national.

Eugenia Simo García specializes in international commercial arbitration and invest-
ment arbitration. Eugenia has experience in arbitration in both English and Spanish,
before different international arbitration centers such as the International Court of
Arbitration of the International Chamber of Commerce (ICC), the International Center
for Settlement of Investment Disputes (ICSID), London Court of International Arbitra-
tion (LCIA), UNCITRAL Rules (UNCITRAL), as well as arbitrations under the rules of
the Madrid Court of Arbitration (CAM). In May 2019 Eugenia obtained L.L.M. from
Columbia Law School with honors (Harlan Fiske Stone Scholar). During her studies at
Columbia, Eugenia was part of the “Columbia International Arbitration Association”
and participated in a Capstone project in which she advised the Government of Peru on
aspects related to the negotiation of new treaties with investment provisions and the
treatment of foreign investors in the mining industry.

Elizabeth Snodgrass is a partner in the Washington office of Three Crowns. She has
acted in more than forty international arbitration matters, including ad hoc arbitrations
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in London and Nigeria and arbitrations pursuant to ICSID, UNCITRAL, ICC, SCC and
LCIA Rules, with seats in London, New York, Frankfurt, Geneva, Singapore and
Washington. Her practice is evenly balanced between commercial and investment
treaty arbitration, with a focus on the upstream energy, mining, aerospace and
telecoms sectors, as well as disputes in Africa, India and Asia. She has particular
expertise handling disputes involving states and state entities and fiscal disputes.
Elizabeth is recognized by Who’s Who Legal and Legal 500 (US) for her international
arbitration expertise. She holds degrees from the University of Virginia and the
University of Oxford.

Flávio Spaccaquerche Barbosa has experience in litigation and arbitration, advising
and representing clients in court proceedings, as well as in domestic and international
arbitrations. He represents domestic and international clients from different sectors,
with particular experience in oil & gas and construction disputes, among other
infrastructure-related matters and complex disputes. An expert in arbitration, Flávio
holds a Master’s of Law in International Economic Law from the Université Paris
I—Panthéon Sorbonne, was the regional representative of ICC Young Arbitrators
Forum for the Latin America Chapter and member of ICC Appointing Committee for the
Brazilian National Committee. He is currently member of the Advisory Council of the
Arbitration & Mediation Center of AMCHAM for Brazil and director at
CBMA—Brazilian Center of Mediation and Arbitration.

Sofia Svinkovskaya is an Austrian and U.S.-trained lawyer specializing in interna-
tional commercial arbitration and investment arbitration. She previously worked as a
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Foreword*

Energy consumption is essential in daily life and its role is vital for the growth of the
global economy.

Latin America is home to the second largest reserve of oil after Middle East, with
a high oil concentration in Venezuela, while most of its coal reserves are located in
Colombia and Brazil. Further, large hydroelectric projects have a significant presence,
particularly in Argentina, Brazil, Chile, Colombia, Ecuador and Peru. Moreover, gas
production and reserves are also relevant in the region, with Venezuela ranking as the
eighth largest natural gas reserve in the world. Latin America’s economic development
also owes its success to opening up to international markets which have in turn
improved legislative reforms thus encouraging international trade and investments,
even though Latin-American states differ in the degree to which private investors are
involved in the hydrocarbon sector.

This book aptly elucidates and comments on the type of energy and natural
resources projects key for the Latin-American economies. As these projects typically
span over several decades, these are inherently extremely volatile involving complex
and large transactions. Several players and back-to-back contracts are some of the
issues encompassing immeasurable risks against uncertain political backgrounds. For
these reasons, disputes are likely to arise during the lifetime of such projects.

In this context, the book offers a sector-specific, legal and practical analysis on
international arbitration in Latin America. The book makes an eloquent and clear
justification on and how dispute resolution has gained momentum, strength and
consolidation in becoming the preferred mode for settling high stake and complex
commercial disputes, involving domestic and international parties.

For example, the International Court of Arbitration (“Court”) of the International
Chamber of Commerce (“ICC”) is the most preferred arbitral institution worldwide and
its presence is also indisputably reflected in Latin America with one of its 11 case
management teams located in São Paolo, Brazil, and a representation office located in

* The views expressed in this foreword are my personal views and not those of ICC International
Court of Arbitration.
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Panama City, Panama. As a matter of fact, out of 176 Court members, 24 are members
from the Latin-American region.1 In 2019, (i) 15% of the parties involved in cases
administered by ICC Court were from Latin America,2 (ii) 172 arbitrators from Latin
America were confirmed or appointed by the Court, comprising 12%3 and placing Latin
America in the top six nationalities of appointed arbitrators, and (iii) Spanish ac-
counted for the third most used language.4 Moreover, between 2015 and 2019, the
Court registered 685 energy-related cases, approximately 150 of which involved
Latin-American parties. In 2019 alone a total of 140 energy-related cases were
generated. This is testament to the growing use of arbitration in the Latin-American
region and its preference for choosing arbitration to resolve energy-related disputes.

This new book envisioned by Gloria M. Alvarez, Mélanie Riofrio Piché and Felipe
V Sperandio offers a serious and well-crafted analysis of how energy-related projects
and transactions give rise to highly complex arbitrations (i.e., multiple parties, multiple
arbitration agreements, joinder of additional parties, issues pertaining to the existence,
validity and scope of the arbitration agreement, admissibility issues in light of multitier
dispute resolution, etc.). The book focuses on how sovereign states or state-owned
entities act as coinvestors in projects of joint ventures or public-private partnerships
with a private sector, or as one of the contracting parties, executing either concession
or similar agreements or even as a customer and therefore often they are directly
involved in the arbitration as parties. In this regard, in 2019, 20% of the cases
registered by ICC Court (i.e., 170 cases) involved a state or a state-owned entity.5

1. See the full list of Court members: https://iccwbo.org/dispute-resolution-services/icc-
international-court-arbitration/court-members/#1478195489936-1a1acd15-7f6d.

2. See 2019 ICC Dispute Resolution Statistics: https://iccwbo.org/publication/icc-dispute-
resolution-statistics/#:~:text=The%20ICC%20Court%20registered%20a,its%20almost%2010
0%2Dyear%20history. The Latin-American region saw a 14% increase in the number of parties
which rose from 339 to 386, in 2019. Further 10%-20% of state and state entity parties originate
from Latin America. Brazil is the most represented nationality among parties from Latin America
at 35% and maintains the third place in worldwide ranking and sixth overall preferred seat. Since
its establishment in October 2017, ICC case management team in Brazil has administered 103
cases.

3. In 2010 the Latin-American appointments were 118; 2011: 106; 2012: 129; 2013: 135; 2014: 131;
2015: 185; 2016: 164; 2017:201; and 2018: 198.

4. 79% of awards were drafted in English, 42 awards were in French and 32 in Spanish.
5. It is also worth mentioning that 73 cases involved 386 states or state-owned entities from Latin

America. ICC Court has administered some landmark energy-related cases involving Latin-
American parties: Phillips Petroleum Company Venezuela Limited and ConocoPhillips Petrozuata
BV v. Petroleo S.A., ICC Case 20549/ASM/JPA; Corporacion Mexicana de Mantenimiento Integral
v. Pemex Exploracion y Produccion, No. 13-4022 (2nd circuit, August 2, 2016); YPF S.A. v. AES
Uruguaina Empreendimentos S.A., Companhia de Gas to Estado do Rio Grande do Sul, and
Transportadora de Gas del Mercosur S.A. (see the curious case of an arbitration with two
annulment courts: comments on YPF Saga by Diego Fernandez Arroyo, Arbitration International,
2017, 33, 317-344); and Agência Nacional de Petróleo Gás Natural e Biocombustíveis - ANP,
Petroléo Brasileiro S.A. - Petrobras y Otros, Federal Justice of Rio de Janeiro, May 8, 2014 case
number 0005966-81.2014.4.02.5101; Agência Nacional de Petróleo Gás Natural e Biocombustíveis
- ANP, Petroléo Brasileiro S.A. - Petrobras y Otros, Federal Justice of Rio de Janeiro, Oct. 31, 2014,
case number 0160246-10.2014.4.02.5101; Estado do Espírito Santo e Petroléo Brasileiro S.A. –
Petrobras. Federal Regional Court of the 2nd Region, Feb. 24, 2015, case number
0001194-18.2015.4.02.000 (2015.00.00.001194-6).
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The book links the current state of the law with some of the most important
priorities of the international arbitration community: tackling corruption and climate
change. The book incorporates into the arbitration scene these two pervasive issues,
which ICC recognizes as important and in need to be addressed. For example, ICC
Commission on Arbitration and ADR has recently constituted a task force “Addressing
Issues of Corruption in International Arbitration.” As to climate change, ICC released a
Report that examines the role and benefits of arbitration to auspice existing and
anticipated climate change disputes. Moreover, the Report highlights that disputes
arising out of sectors expected to be impacted by climate change-driven transitions
accounted for around 70% of all new ICC arbitration cases in 2018, with the
construction, engineering and energy sectors alone accounting for over 40%.

What will the future hold for energy-related disputes?

At the date this foreword and the book was written, we have experienced COVID-19
pandemic; its uncertainties and challenges caused globally have had some devastating
impact on the energy sector.6 ICC has experienced an increase in the number of cases,
but the fact is that such an increase followed by an increase in the financial difficulties
faced by the parties in complying with the payment obligations established by ICC
Rules has also been felt. At this stage, it is sufficient to say that it may well be early to
conclude or predict that the current flow of cases will be a continuous one.7

For all these reasons, I am pleased to introduce this book as one of the unique
pieces of scholarship dealing with energy and natural resources disputes in Latin
America. It offers a well-rounded overview from hydrocarbons, transmissions systems,
renewable energy, all the way to the discussions regarding the importance of hydrogen
in achieving the energy transition. The book displays a forward-looking approach and
very mature conversations on damages, and policy issues around energy projects in the
region. It also elaborates further on indigenous, environmental and human rights.

6. In the context of the “Covid-19 containment measures,” OPEC announced that demand for its
crude oil next year will be lower than anticipated, putting greater pressure on producer countries
to reconsider their plans to unload more barrels on the market from January. See: Anjli Raval, the
Financial Times, Nov. 11, 2020, <http://www.ft.com/content/ff79bf26-bc3f-4a83-be74-638b31
23fc74> accessed Nov. 16, 2020.

7. ICC had registered 790 cases (against the forecasted 750 cases) accompanied by an increase of
Emergency Arbitrator Applications (26 Applications have been filed so far in 2020 against a total
of 23 in 2019). Some of the new cases filed in 2020 are energy-related disputes and the parties
have alleged force majeure circumstances to justify a breach of contract as a consequence of the
measures taken by certain governments to contain the pandemic.

Foreword

xli



Most importantly, this book celebrates the arbitration know-how in the region; all
Latin-American countries are very well represented in terms of topics, content and
diversity of authors, not only in terms of gender but also in terms of expertise and
backgrounds.

Ana Serra e Moura
Deputy Secretary General of ICC International Court of Arbitration

Paris, December 2020
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CHAPTER 8

Corruption in Energy and Natural
Resources Investment Disputes in Latin
America
Mélanie Riofrio Piché & Patricia Saiz*

Corruption in international arbitration is a recurring theme in articles that analyse new
cases as they come to light. Hence a general overview, compiling and analysing the
most relevant cases so far, has become necessary. With a special focus on the energy
and natural resources sector, a sector particularly prone to corruption, this chapter will
examine the consequences of corruption in investment arbitration. It will first analyse
the context in which corruption allegations are typically raised. It will then enter into
detail about the legality requirement, express or implied, and how arbitral tribunals
have established material and temporary limitations. After considering how parallel
criminal proceedings and limited evidentiary-gathering powers affect tribunals, the
chapter will go into the substance of how proof of corruption is assessed. Finally, in
their conclusions, the authors will point out how arbitration can be a tool to address
and combat corruption, calling out arbitral tribunals to develop an anti-corruption
approach that guarantees that parties are treated with fairness.
‘Sunlight is the best disinfectant.’

Louis Brandeis, associate justice of the Supreme Court of the United States

[A] INTRODUCTION

Corruption is an insidious business practice, perceived by many as a necessary evil for
the successful conduct of business. Indeed, hundreds of corporations, including

* The authors are grateful to Mohamed Bouzagou Ouali for his contribution to this chapter.
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numerous Fortune 500 companies, have admitted to making dubious or illegal
payments.1

The last decade has seen a worldwide trend of increased transparency and good
governance requirements to tackle corruption. Several international legal instruments
have been issued in an effort to address it, including the United Nations Convention
against Corruption2 and the OECD Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions,3 as well as numerous regional con-
ventions.4

And yet, corruption remains a serious public policy problem, particularly in Latin
America, where the majority of countries rank above the global corruption average
according to the 2019 Corruption Perceptions Index from Transparency International.5

Because of how pervasive this practice is, and because organizations typically
use the payment of bribes in order to obtain or retain business overseas, it is inevitable
for corruption issues to arise in the context of arbitration proceedings. Corruption may
arise in both investment arbitration and commercial arbitration.6 In investment
arbitrations, disputes generally revolve around the availability and extent of the
protections afforded by investment treaties to investments tainted by corruption. As for
commercial arbitration, legal consequences may differ depending on whether the
contract at stake itself provides for corruption (i.e., the contract is a mere simulation
used to offer an aura of legality to corrupt payments), or is tainted by corruption (i.e.,
the contract formalizes a proper business transaction that was procured through
corruption).7 Last but not least, corruption may also affect the arbitrators’ conduct
during the proceeding. In the Petrobras – Lava Jato government fraud scandal that hit
several Latin American countries, the Brazilian infrastructure company Odebrecht was

1. Foreign Corrupt Practices Act, House Report No. 95-640.
2. See United Nations Convention against Corruption (2003).
3. See OECD Convention on Combating Bribery of Foreign Public Officials in International Business

Transactions (1997).
4. See, e.g., the Inter-American Convention Against Corruption (1996); the African Union Conven-

tion on Preventing and Combating Corruption (2003); the European Union Convention on the
Fight Against Corruption Involving Officials of the European Communities or Officials of Member
States of the European Union (Council Act of 26 May 1997); Council of Europe Criminal Law
Convention on Corruption (1999); Council of Europe Civil Law Convention on Corruption (1999);
and European Union Council Framework Decision on Combating Corruption in the Private Sector
(2003). Arbitral institutions are also making an effort to tackle corruption; for instance, the
International Chamber of Commerce (ICC) Commission on Arbitration and ADR has created a
task force on Addressing Issues of Corruption in International Arbitration.

5. Transparency International, Corruption Perceptions Index, https://www.transparency.org/en/
cpi/2019 (accessed 11 Nov. 2020).

6. The Operation Jet-Wash has touched numerous commercial arbitrations in the energy and
infrastructure sectors, relating to Brazil and Latin America.

7. The consequences of corruption differ significantly between contractual arbitration where the
tribunal’s jurisdiction derives from the arbitration agreement and investment arbitration where
jurisdiction arises from an international treaty. For a deeper analysis on this subject, cf. Juan
Fernández-Armesto, The Effect of a Positive Finding of Corruption, in Domitille Baizeau, Richard
H. Kreindler (eds.), Addressing Issues of Corruption in Commercial and Investment Arbitration,
ICC Dossiers Institute of World Business Law, 167-175 (2015).
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alleged to have bribed not only high-level government authorities in order to win
tenders but also arbitrators in order to influence the results of arbitration proceedings.8

This chapter will focus on the consequences of corruption in investment arbitra-
tion. Numerous investment arbitration awards have dealt with allegations of corrup-
tion and the wide-ranging legal issues left in its wake: for example, may an investment
procured through bribery retain the protections afforded by the applicable treaty? May
a state benefit from the misconduct of its own public officials to circumvent its
international obligations? How is the proof of corruption assessed in investment
arbitration? Who has the burden of proof and how can it be met? What are the
consequences of a finding of corruption? This chapter will provide an overview of how
investment tribunals have dealt with these and other corruption-related issues, with a
particular focus on cases arising in the energy and natural resources sector in Latin
America, although reference to other geographic regions or industries may be made
where relevant or useful.

The authors will first analyse the corruption allegations that typically arise in
investment arbitration cases ([B]), the hurdles tribunals generally face with corruption
allegations ([C]), and how proof of corruption is assessed ([D]). Finally, they will draw
some conclusions ([E]).

[B] CORRUPTION ALLEGATIONS

Corruption allegations in investment arbitration cases typically arise in two different
contexts: ([1]) in the parties’ claims regarding the arbitral tribunal’s jurisdiction to hear
the case, and ([2]) in the parties’ claims regarding the host state’s liability under the
applicable investment treaty and customary international law. Thus, this section will
follow the same structure and will explore the legal consequences of corrupt practices
as charted in numerous investment arbitration awards issued to date, first in the
context of the analysis of jurisdiction, and second in the context of the analysis of the
state’s liability.

[1] Corruption Allegations and the Arbitral Tribunal’s Jurisdiction

States will typically raise corruption allegations as an objection to the tribunal’s
jurisdiction. In this case, the state uses the corruption allegations as a shield: a
jurisdictional defence by which the state asserts that the investor has committed acts of

8. One of the biggest corruption cases in Latin America was Odebrecht; the company was involved
in bribery scandals to public servants as well as arbitrators. See Lessons from Peru’s legacy in
public procurement: a successful approach to follow and mistakes to avoid, http://
arbitrationblog.kluwerarbitration.com/2018/12/14/lessons-perus-legacy/ (accessed 1 Oct. 20
20); Arbitrators jailed in Peru amid Odebrecht corruption scandal, https://
globalarbitrationreview.com/article/1210721/arbitrators-jailed-in-peru-amid-odebrecht-corrupt
ion-scandal (accessed 1 Oct. 2020): Mixing righteous and Sinners: Summary of the Odebrecht
Corruption Scandal and the Peruvian Jailed Arbitrators, http://arbitrationblog.kluwerarbitration
.com/2019/12/10/mixing-righteous-and-sinners-summary-of-the-odebrecht-corruption-scandal-
and-the-peruvian-jailed-arbitrators/ (accessed 1 Oct. 2020).
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corruption and that such illicit conduct deprives the investment of the protections of
the treaty.

For example, in Glencore the state filed a jurisdictional objection on the basis that
the claimants had corrupted a senior Colombian civil servant in order to obtain an
amendment to a mining contract.9 While the tribunal found that Colombia had failed to
prove the alleged corrupt practices and dismissed its objection,10 it also concluded that
an investment obtained through corruption is not protected by the treaty:11 ‘[u]nder
Colombian law, an investor who corrupts civil servants of the host State to procure the
investment commits a crime. Therefore, an investment made by corrupting the senior
Colombian civil servant in charge of supervising the mining sector would not be
protected by the Treaty’.

[i] The Legality Requirement: Express Versus Implied

In analysing corruption defences, tribunals have typically focused on the provisions of
the particular investment treaty giving rise to the claim. In particular, tribunals have
paid attention to the so-called legality requirement, according to which an investment
must be made ‘in accordance with the laws and regulations of the host state’ for it to
be protected under the treaty. Numerous bilateral investment treaties contain an
express provision to that effect, which is usually included in the definition of
investment under the treaty.12 Importantly, the definition of investment (and thus, the
legality requirement) is relevant to determining both the treaty’s scope of application
and the scope of the state’s consent to arbitration.

Some have questioned whether or not such a legality requirement exists, particu-
larly where the treaty does not expressly provide for it. In analysing this issue, a
number of tribunals have found that the legality requirement is implicit in the concept
of treaty-protected investment.13 Among the arguments put forth by tribunals in

9. Glencore International A.G and C.I. Prodeco S.A v. Republic of Colombia (‘Glencore’), Case No.
ARB/16/6, para. 564 (ICSID Award, 27 Aug. 2019).

10. Glencore, supra n. 9, para. 1680.
11. Glencore, supra n. 9, para. 665.
12. See, e.g., Art. I(2) of the Bolivia-Chile BIT: ‘made in accordance with the laws and regulations’

(free translation – original wording: ‘se haya efectuado de conformidad con las leyes y
reglamentos’); Art. 1(1) of the Italy-Argentina BIT: ‘in accordance with the laws and regulations’
(free translation – original wording: ‘in conformità alle leggi e regolamenti’); Art. 1(1) of the
China-Peru BIT (1994): ‘in accordance with the laws and regulations’. To illustrate recent
treaty-making practice, the Morocco’s Model BIT (2019) expressly provides in Art. 19.4 that a
host state can raise as a jurisdictional objection a breach of Arts 19.1 and 19.2 on the prohibition
of corrupt practices.

13. Álvarez y Marín v. República de Panamá (‘Álvarez y Marín’), Case No. ARB/15/14, paras
134-135 (ICSID Award, 12 Sep. 2018): ‘The Tribunal considered that the requirement of legality
arises implicitly from the investment treaties and is based on a general principle of law that
restricts international legal protection to investments made without violating the legality of the
host State. The requirement of legality, although not expressed explicitly in the treaties, is an
implicit part of the concept of protected investment.’ See also Flughafen Zürich A.G. and Gestión
e Ingenería IDC S.A. v. Bolivarian Republic of Venezuela (‘Flughafen’), Case No. ARB/10/19,
para. 132 (ICSID Award, 18 Nov. 2014): ‘And even if this express reference did not exist in the
BITs, the requirement of no serious breach of the host State’s legal system would be a tacit
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support of this proposition is the notion that no state can be understood to offer the
benefit of protection through investment arbitration to investors who have committed
an illegal act;14 indeed, for some, the implicit legality requirement is a manifestation of
the clean hands doctrine, according to which ‘he [or she] who comes into equity must
come with clean hands’.15 Similarly, others have argued that if investment protections
were granted to investments obtained in contravention of domestic or international
law, it would be contrary to the principle nemo auditur propriam turpitudinem allegans
and the basic notion of international public policy;16 to the principle of good faith,
recognized in both public international law and all national legal systems;17 and to the
principle that ‘every rule of law includes an implied clause that it should not be
abused’.18

On the other end of the spectrum, other tribunals have rejected the notion that the
concept of treaty-protected investment implicitly includes a legality requirement. For
example, in Bear Creek v. Peru the tribunal found that there was no jurisdictional
requirement that claimant’s investment had to be legally constituted under the laws of
Peru, since nowhere in the Canada-Peru Free Trade Agreement or otherwise in the
record was this requirement present. The tribunal specified that, because the legality
requirement is a special formality that the state may adopt if it so desires, the tribunal

condition, insisted upon in every BIT, since a State cannot in any case be understood to be
offering the benefit of protection through investment arbitration when the investor, in order to
achieve that protection, has incurred in a grave illegal act’ (free translation); Gustav FW
Hamester GmbH & Co KG v. Republic of Ghana (‘Hamester’), Case No. ARB/07/24, paras 123-125
(ICSID Award, 18 Jun. 2010): ‘An investment will not be protected if it has been created in
violation of national or international principles of good faith; by way of corruption, fraud, or
deceitful conduct; or if its creation itself constitutes a misuse of the system of international
investment protection under the ICSID Convention. It will also not be protected if it is made in
violation of the host State’s law (as elaborated, e.g., by the tribunal in Phoenix). These are
general principles that exist independently of specific language to this effect in the Treaty’;
Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines (‘Fraport’), Case
No. ARB/11/12, paras 343 and 402 (ICSID Award, 16 Aug. 2007).

14. Saur International SA v. Republic of Argentina (‘Saur’), Case No. ARB/04/4 (ICSID Award, 22
May 2014), para. 308.

15. In the context of the Unclean Hands Doctrine, see Gerald Fitzmaurice, The General Principles of
International Law Considered from the Standpoint of the Rule of Law, in Collected Courses of the
Hague Academy of International Law, 119 (Sijthoff, 1958) as cited in Richard Kreindler,
Corruption in International Investment Arbitration: Jurisdiction and the Unclean Hands Doc-
trine, in Between East and West Essays in Honor of Ulf Franke, 312 (Juris, March 2020).

16. Álvarez y Marín, supra n. 13, paras 135 and 136; Plama Consortium Limited v. Republic of
Bulgaria (‘Plama’), Case No. ARB/03/24, paras 138 and 143 (ICSID Award, 27 Aug. 2008).

17. Saur, supra n. 14, para. 308 ‘[e]l Tribunal entiende que la finalidad del sistema de arbitraje de
inversión radica en proteger únicamente inversiones legales y bona fide. El hecho de que el APRI
entre Francia y la Argentina mencione o deje de mencionar la exigencia de que el inversor haya
actuado en conformidad con la legislación interna, no constituye un factor relevante’; Hamester,
paras 123-124: ‘[a]n investment will not be protected if it has been created in violation of
national or international principles of good faith; by way of corruption, fraud, or deceitful
conduct; or if its creation itself constitutes a misuse of the system of international investment
protection under the ICSID Convention. It will also not be protected if it is made in violation of
the host State’s law. … These are general principles that exist independently of specific language
to this effect in the Treaty’.

18. In the context of states not offering access to the ICSID dispute settlement mechanism to
investments not made in good faith, see Phoenix v. Czech Republic (‘Phoenix’), Case No.
ARB/06/5 para. 106 (ICSID Award, 15 Apr. 2009).
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may not import a requirement that limits its jurisdiction when such a limit was not
specified by the parties in the treaty.19 The Stati v. Kazakhstan award, even though it
does not deal with a Latin American respondent state, is also illustrative of this point.
In Stati, the tribunal found that because the Energy Charter Treaty (‘ECT’) did not
contain a legality requirement, ‘[a]t least with regard to jurisdiction, the Tribunal [did]
not see where such a requirement could come from’.20 It further elaborated that if ECT
Member States had intended for there to be such a requirement, they could have
written it into the text of the treaty.

As explained above, although tribunals have gone both ways in analysing this
issue, a majority has embraced the view that no state can be deemed to offer the
privilege of legal protection to investments made in violation of its laws.21 Conse-
quently, a majority of tribunals has concluded that even if the applicable treaty does
not include such specific language, the requirement that the investor abstains from
grave violations of the host states’ legal order is a tacit condition for the availability of
the protections afforded by the treaty.22

[ii] The Legality Requirement: Scope of Application

Whether express or implied, the legality requirement is not without limitations in its
application. The issue at stake here is whether any illegality, no matter its timing or
how minor or insignificant, may result in the investment losing the protections
afforded by the applicable investment treaty. States will typically claim that the legality
requirement covers any breach of the entirety of its legal order, without regard to the
significance of the rule breached or the seriousness of the breach, and regardless of
when the breach was committed. Investors, on the other hand, will usually claim that
the legality requirement is limited in scope to the host state’s fundamental principles or
the investment regime, and is only applicable at the time when the investment is
established.

In this respect, tribunals have clarified that not all illegalities result in loss of
treaty protection. As further explained below, treaty practice has indicated that the
legality requirement has material and temporal limitations.

Material Limitations

The better view is that the illegality must be deemed serious for it to result in the denial
of treaty protections. Several tribunals have emphasized this point:

19. Bear Creek Mining Corporation v. Republic of Peru, Case No. ARB/14/21, paras. 319-321 (ICSID
Award, 30 Nov. 2017).

20. Stati and others v. Kazakhstan (‘Stati’), Case No. 116/2010, para. 812 (SCC Award, 19 Dec.
2013).

21. Phoenix, supra n. 18, para. 101; Plama, supra n. 16, para. 138; Saur, supra n. 14, para. 308.
22. Juan Fernández-Armesto, supra n. 7, para. 172.
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(1) in Quiborax, the tribunal concluded that not every violation of the law would
entail the loss of protection under the treaty, and that so-called trivial
violations of the legal order would be irrelevant;23

(2) in Tokios Tokelés, the tribunal stated that the denial of jurisdiction on the
basis of minor errors (such as defects in the investment documentation)
would be contrary to the object and purpose of the treaty;24 and

(3) in Saur, the tribunal stressed that the violation of the legal system must be
serious.25

The question then arises as to how to determine whether or not the illegality
committed by the investor qualifies as serious. Some tribunals have taken different
criteria into consideration: the gravity of the law that has been infringed, the investor’s
intent, the investor’s subsequent behaviour, and whether damage to third parties was
caused, among others.

For example, in Álvarez y Marín the tribunal found that the severity of the penalty
to be imposed (i.e., the loss of treaty protections) was to be assessed on the basis of two
main factors: (1) on the one hand, the seriousness of the infringement and (2) on the
other hand, the intent of the offender:

(1) The tribunal found that the infringement would be serious if the rule infringed
were relevant within the domestic legal system. The analysis proceeded to lay
out the factors to establish said relevance, such as ‘the nature of the protected
interest, the damage caused to third parties, the effect on fundamental
principles or the severity of the penalty imposed by domestic law for
non-compliance’26 [free translation].

(2) As to the offender’s intent, the tribunal emphasized the need to assess ‘the
fraudulent intent to violate the law; the deliberate or negligent ignorance of
the applicable legal framework; the awareness or unawareness of acting
unlawfully; [and] the appropriateness or inappropriateness of other excuses
or mitigating factors’27 [free translation].

In similar terms, the tribunal in Vladislav Kim established that:

the gravity of the law itself is a central part of the examination but not the sole focal
point. It is not only the law, but the act of non-compliance (or in some wordings,
the violation) that is key. The seriousness of the act is a combination of both the

23. Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplún v. Plurinational State of Bolivia
(‘Quiborax’), Case No. ARB/06/2, paras 263 and 281 (ICSID Award, 16 Sep. 2015).

24. Tokios Tokelés v. Ukraine (‘Tokios Tokelés’), Case No. ARB/02/18, para. 86 (ICSID Award, 26
Jul. 2007).

25. Saur, supra n. 14, para. 308.
26. Álvarez y Marín, supra n. 13, para. 154.
27. Álvarez y Marín, supra n. 13, para. 154.
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importance of the requirements in the law and the flagrancy of the investor’s
non-compliance.28

The tribunal in Vladislav Kim reasoned that the loss of protection under a treaty
is a severe punishment, and therefore acceptable only if it is a proportionate response
to a violation of a norm that preserves a significant interest of the host state.29 The
tribunal devised a proportionality test, consisting of three steps:

(1) first, to determine the importance of the obligation breached, taking into
account the sanction provided for by the law in the case of non-compliance
and its remediable or irremediable nature, as well as the state’s behaviour
once the non-compliance has been detected;30

(2) second, to determine the seriousness of the non-compliant behaviour, taking
into account the clarity of the rule, the intention of the investor, the perfor-
mance of due diligence, and the investor’s subsequent behaviour;31 and

(3) third, to determine whether there has been a significant detriment to a
protected interest of the state, such that it merits a punishment as severe as the
loss of treaty protection.32

Interestingly, the tribunal in Quiborax took a different route when grappling with
the issue of which violations are covered by the legality requirement. In its line-
drawing exercise, the tribunal considered the legality requirement to have subject
matter limitations which it summarized as follows:33

(1) non-trivial violations of the host state’s legal order (Tokios Tokelés,34 LESI35

and Desert Line36);
(2) violations of the host state’s foreign investment regime (Saba Fakes37); and

28. Vladislav Kim v. Republic of Uzbekistan (‘Vladislav Kim’), Case No. ARB/13/6, para. 398 (ICSID
Decision on Jurisdiction, 8 Mar. 2017).

29. Vladislav Kim, supra n. 28, para. 396.
30. Vladislav Kim, supra n. 28, para. 406.
31. Vladislav Kim, supra n. 28, para. 407.
32. Vladislav Kim, supra n. 28, para. 408.
33. Quiborax, supra n. 23, para. 266.
34. Denial of jurisdiction on the basis of minor errors (defects in the investment documentation)

would be contrary to the object and purpose of the treaty. Tokios Tokelés, supra n. 24, para. 86.
35. LESI, S.p.A. and Astaldi, S.p.A. v. People’s Democratic Republic of Algeria (‘LESI’), Case No.

ARB/05/3, para. 83(iii) (ICSID Decision on Jurisdiction, 12 Jul. 2006).
36. Investments that violate fundamental principles of the host state, such as through fraudulent

misrepresentation or simulation of the true owner, must be excluded. Desert Line Projects LLC v.
The Republic of Yemen, Case No. ARB/05/17, para. 104 (ICSID Award, 6 Feb. 2008).

37. Not every violation of the law leads to the illegality of the investment. The relevant laws are
those related to the establishment of investments in the host state. If the investor violates any
requirement of national law not related to the establishment of his or her investment, the state
may sanction him or her as it sees fit, but he or she will not lose the protection of the treaty. Saba
Fakes v. Republic of Turkey (‘Saba Fakes’), Case No. ARB/07/20, para. 119 (ICSID Award, 14 Jul.
2010).
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(3) fraud – for instance, to secure the investment (Inceysa,38 Plama,39 Hame-
ster40) or profits (Fraport41).

Overall, tribunals have articulated different solutions, but they all come to the
same conclusion: it would be inconsistent with the objective of the investment treaties,
which is to protect foreign investment, if states were allowed to strip investors of treaty
protection as punishment for committing any breach, however minor, of the host
state’s legal order.

In the case of corruption, however, because of how damaging it is to society and
because it is generally considered to be a criminal activity, it is highly likely that a
tribunal will consider it to be a serious breach of the host state’s legal order. Thus, a
finding of corruption when making the investment will most likely result in the loss of
any protection afforded by the treaty.42

Temporary Limitation

The second issue related to the scope of application of the legality requirement is
whether it applies only at the time when the investment has been established, or
throughout the life of the investment. In the case of acts of corruption, one could draw
a distinction between those committed to obtain or procure the investment, which
would most certainly fall squarely within the scope of the legality requirement, versus
those committed throughout the life of the investment (i.e., to retain or preserve the
investment or prevent interference).

In order to resolve this issue, arbitral tribunals typically look to the treaty
language for guidance. In particular, a number of tribunals have distinguished be-
tween: (i) legality at the time of establishment of the investment and (ii) legality during
the performance of the investment.43 This distinction has been primarily focused on the

38. Inceysa Vallisoletana S.L. v. Republic of El Salvador, Case No. ARB/03/26, paras 236-238 (ICSID
Award, 2 Aug. 2006).

39. Misrepresentations made for the purpose of obtaining consent to a contract, from which the
investment arises, are a defect in consent and render the contract invalid. The investor had an
obligation to inform the state and get it out of its error. Plama, supra n. 16, paras 133-135.

40. Hamester, supra n. 13, paras 129 and 135.
41. The good faith of the investor is presumed. Errors of good faith are induced by a lack of clarity

in national law or when illegality is not a central factor affecting investment performance. An
investor cannot benefit from these presumptions of good faith when he or she was warned of the
existence of illegality or when his or her project depended precisely on that illegal element.
Fraport, supra n. 13, para. 396.

42. ‘Claimants would not have standing, because an investor who has obtained the contract in
which his or her investment is materialized, corrupting the highest political authority of the
state, by having it arbitrarily assigned, has his or her hands tainted and has lost all rights to
invoke international law in defence of his or her investment’ (free translation – original wording:
‘Las Demandantes no dispondrían de legitimación activa, porque un inversor que ha obtenido el
contrato en el que se materializa su inversión, corrompiendo a la más alta autoridad política del
Estado, logrando que se lo adjudique arbitrariamente, tiene las manos manchadas y ha perdido
todo derecho a invocar el Derecho internacional en defensa de su inversión’) Flughafen, supra
n. 13, para. 130.

43. Quiborax, supra n. 23, para. 249.
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verbal tense that is employed in the legality provision, which is usually formulated as
follows: i.e., investments made in accordance with the laws and regulations of the host
state. Pursuant to this distinction, when the past tense is used, the legality requirement
is only applicable at the admission or establishment of the investment and does not
extend to the subsequent performance of the investment.44 The Hamester tribunal
clarifies this notion:45

Article 10 legislates for the scope of application of the BIT, but conditions this only
by reference to legality at the initiation of the investment. Hence, only this issue
bears upon this Tribunal’s jurisdiction. Legality in the subsequent life or perfor-
mance of the investment is not addressed in Article 10. It follows that this does not
bear upon the scope of application of the BIT (and hence this Tribunal’s jurisdic-
tion) – albeit that it may well be relevant in the context of the substantive merits
of a claim brought under the BIT. Thus, on the wording of this BIT, the legality of
the creation of the investment is a jurisdictional issue; the legality of the investor’s
conduct during the life of the investment is a merits issue (added emphasis).

The Fraport case was also very clear when making this distinction based on the
drafting of the Bilateral Investment Treaty (‘BIT’), which contends that ‘the effective
operation of the BIT regime would appear to require that jurisdictional compliance be
limited to the initiation of the investment’.46 The tribunal concluded that if, at the time
of the initiation of the investment, there was compliance with the law of the host state,
allegations by a state of violation of its law in the course of the investment might be
submitted as a defence to the alleged substantive violations of the BIT, but could not
deprive a tribunal of its jurisdiction.47

Some tribunals have concluded that the legality requirement is limited to the
establishment of the investment without this conclusion being based on the language
of the treaty (and more specifically on the word made). For example, the Álvarez y
Marín tribunal stated:48

The Tribunal considers that the illegality must have occurred precisely for the
purpose of making the investment: there must be a close relationship between the
investment process itself and the legal provision that was violated by the investor.
Only in this case is would be justified for the sanction to be the loss of the
privileged legal regime for the protection of foreign investments.

Once the investment has been made, any subsequent breach of national law by the
investor must be sanctioned at a national level, by applying the internal legal
order; an additional ius-international punishment would not be justified in this
case (free translation).

44. Quiborax, supra n. 23, paras 249, 266; Fraport, supra n. 13, para. 345; Hamester, supra n. 13,
para. 127; Vladislav Kim, supra n. 28, para. 374.

45. Hamester, supra n. 13, para. 127.
46. Fraport, supra n. 13, para. 345. This distinction was also endorsed by Mr Bernardo Cremades in

his dissenting opinion in Fraport, where he stated: ‘As a matter of principle, therefore, the
legality of the investor’s conduct is a merits issue. The inquiry at the jurisdictional phase
required by the phrase “in accordance with the laws and regulations of the Host State” is limited
to determining whether the type of asset is legal in domestic law’, para. 38.

47. Fraport, supra n. 13, para. 345.
48. Álvarez y Marín, supra n. 13, paras 149-150.
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A similar conclusion was reached by the Saba Fakes tribunal, which stated that
in the event an investor breaches a requirement of domestic law, a host state can take
appropriate action against such investor within the framework of its domestic legisla-
tion.49

Summing up, the majority view with respect to this issue is that the temporal
scope of the legality requirement is limited to the establishment of the investment and
does not extend to the subsequent performance. A question arises however as to what
the findings of the tribunal would be if faced with different language in the treaty. For
example, Article 1(2) of the Islamic Republic of Iran and the Slovak Republic BIT
(2016) requires that: ‘the investment is made and maintained in accordance with the
laws of the Host State and in good faith’ (added emphasis), in which case presumably
the legality requirement would apply throughout the life of the investment.

In the specific case of acts of corruption that occurred during the performance of
the investment and not during its establishment, and given the seriousness of the
breach of the host state’s legal order, a tribunal may take different routes. One option
would be to deny the protections of the treaty outright; alternatively, it might take a
more proportionate approach, such as denying the protections of the treaty only with
respect to the portion of the investment that is tainted by corruption; last, it could opt
for treating such corruption allegations as a matter of the merits of the dispute, as the
tribunal did in Vladislav Kim.50

[iii] Estoppel

A question arises as to whether a state may raise a jurisdictional defence on the basis
of alleged acts of corruption by the investor where: (i) its own public officials were
involved in the corruption scheme, (ii) the state was aware, and (iii) failed to
prosecute. While some consider that a decision by the state not to prosecute should not
equate with acquiescence in corruption, others opine that a state may only raise a
corruption defence if it has first demonstrated that it undertook genuine efforts to
prosecute and punish the culprits. For example, the Wena tribunal51 prevented the
state from relying on the corruption defence on the basis that Egypt was aware of the
alleged instance of corruption, but had failed to prosecute the state official allegedly on
the receiving end.52

The Fraport award also sheds light into how tribunals may deal with this issue.
While the Fraport tribunal focused on a violation of national law different from

49. ‘In the event that an investor breaches a requirement of domestic law, a host State can take
appropriate action against such investor within the framework of its domestic legislation.’ Saba
Fakes, supra n. 37, para. 119.

50. Vladislav Kim, supra n. 28, para. 553, ‘As a final point, the Tribunal notes that its focus, at this
stage of these proceedings, is on jurisdictional matters and therefore on bribery or corruption
only that pertains to Claimants’ initial investment. Any matters as regards bribery or corruption
that arose later are more appropriately addressed at the merits stage.’

51. Wena Hotels Ltd. v. Arab Republic of Egypt (‘Wena’), Case No. ARB/98/4, para. 132 (ICSID
Award, 8 Dec. 2000).

52. Wena, supra n. 51, para. 116.
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corruption, it instructively stated that a government should be held ‘estopped from
raising violations of its own law as a jurisdictional defence when it knowingly
overlooked them and endorsed an investment which was not in compliance with its
law’.53

However, tribunals have on occasion ruled differently. For example, in World
Duty Free, the tribunal observed the failure of the state to prosecute the alleged culprit
but reached a different conclusion. In this case, the claimant submitted that in order to
reach an agreement for the construction, maintenance and operation of duty-free
complexes located at Nairobi and Mombasa International Airports, it was required to
make a USD 2 million donation to the president of Kenya. The tribunal highlighted that
it was highly disturbing that the corrupt recipient of the claimant’s bribe was the former
Kenyan president and that it was Kenya that was raising the illegalities committed by
its own former president as a defence. It appeared that no attempts had been made by
Kenya to prosecute the former president for corruption or to recover the bribe in civil
proceedings.54 Despite this, the tribunal eventually dismissed the claimant’s claim,
holding that ‘the answer, as regards public policy, is that the law protects not the
litigating parties but the public; or in this case, the mass of tax-payers and other citizens
making up one of the poorest countries in the world’.55

[2] Corruption Allegations and the Host State’s Liability

Allegations of corruption may also surface in the merits phase of the proceedings.
While both parties may raise them, it is more frequent for investors to put them forward
at this stage of the proceedings. In particular, investors will typically use corruption
allegations as a sword, claiming that the host state has breached its obligations under
the investment treaty and customary international law on the basis of the alleged acts
of corruption.56

For example, tribunals have been called to determine whether acts of extortion
committed by a state agency followed by retaliation constitute a breach of the fair and
equitable treatment (FET) standard. In EDF, the claimant alleged that prime minister of
Romania had requested a USD 2.5 million-dollar bribe and that upon claimant’s refusal
to pay, Romania took retaliatory action resulting in a total loss of EDF’s business.57

Among other standards, EDF claimed this was a breach of the FET principle. The
tribunal found that ‘a request for a bribe by a state agency is a violation of the fair and

53. Fraport, supra n. 13, para. 346.
54. World Duty Free Company v. Republic of Kenya (‘World Duty Free’), Case No. ARB/00/7, para.

180 (ICSID Award, 4 Oct. 2006).
55. World Duty Free Company, supra n. 54, para. 181.
56. To date, there are five instances where claimants invoked corruption in their argumentation as

to the liability of the host state: Methanex v. United States, F-W Oil Interests v. Trinidad and
Tobago, Rumeli v. Kazakhstan, EDF v. Romania and RSM v. Grenada. See S. Alekhin & L.
Shmatenko, Corruption in Investment Arbitration – It Takes Two to Tango, in A.V. Asoskov, .I.
Muranov, R.M. Khodykin (eds.), New Horizons of International Arbitration, Association of
Private International and Comparative Law Studies, 167 (March 2018).

57. EDF (Services) Limited v Romania (‘EDF’), Case No. ARB/05/13, para. 106 (ICSID Award, 8 Oct.
2009).
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equitable treatment obligation owed to the Claimant pursuant to the BIT’.58 However,
the tribunal concluded that the claimant had not successfully met its burden of proof as
it had failed to tender clear and convincing evidence of the bribe solicitation by the
respondent59 and ultimately ruled that ‘no FET violation [could] be held by the
Tribunal to be present as to this aspect of the case’.60

Other fact patterns may involve illegal payments made by third parties to state
officials to the detriment of the investor. For example, in RSM, the claimant brought
proceedings under the FET, full protection and security and expropriation provisions
(among others) of the investment treaty, on the basis that Grenada had received
payments from Russian parties for it to cancel the claimant’s exploration licence for
offshore hydrocarbon reserves and to reissue the licence for the benefit of a Russian
company.61 In this case, the tribunal found that Grenada had rightfully terminated the
agreement and the exploration licence by relying on its contractual rights, in particular,
because RSM had failed to file the application licence in a timely fashion.62 The tribunal
explained that ‘even if Grenada was motivated, by bribes, to offer its off-shore
exploration rights to Global Petroleum, its reliance on its contractual rights to terminate
the Agreement cannot be said to infringe the fair and equitable standard when Grenada
had done nothing to induce RSM’s failure to file its application within the time limits
the parties had agreed’.63 The tribunal concluded that the state had not acted
improperly in connection with RSM’s loss of its contractual rights, ‘the alleged
corruption notwithstanding’,64 and ruled in its favour.

In summary, whether as claims regarding the arbitral tribunal’s jurisdiction to
hear the case or as claims regarding the host state’s liability under the applicable
investment treaty and customary international law, it is gradually becoming a regular
occurrence for arbitral tribunals to deal with allegations of corruption. And yet, the
evolution of arbitral case law shows that a standard of procedure for addressing the
issues is yet to be defined. We now turn to the practical application of the principles
discussed in this section, specifically to the hurdles faced by tribunals when addressing
corruption allegations.

[C] HURDLES WHEN THE TRIBUNAL IS FACED WITH CORRUPTION
ALLEGATIONS

Arbitrators dealing with allegations of corruption are confronted with a difficult task,
and one for which there is little to no guidance. This section will briefly address two of
the main complications that arbitrators face when corruption is alleged: the tribunal’s
limited evidentiary-gathering powers ([1]) and parallel criminal proceedings ([2]).

58. EDF, supra n. 57, para. 221.
59. EDF, supra n. 57, paras 221, 224, 227.
60. EDF, supra n. 57, para. 237.
61. RSM v. Grenada (‘RSM’), Case No. ARB/10/6 (ICSID Award, 14 Oct. 2010).
62. RSM, supra n. 61, paras 7.2.6-7.2.7.
63. RSM, supra n. 61, para. 7.2.25.
64. RSM, supra n. 61, para. 7.2.5.
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[1] The Tribunal’s Limited Evidentiary-Gathering Powers

An arbitrator dealing with an allegation of corruption is faced with a very serious
criminal accusation that has severe legal consequences, and yet, unlike domestic
courts, the arbitrator lacks the powers, investigative tools, and jurisdictional faculties
to lead a full investigation of the alleged corruption acts.65 For example, the arbitrator
lacks coercive powers to order the disclosure of bank secrets or personal data protected
by third parties, execute search warrants, or conduct surveillance, among others. As a
result, arbitral tribunals are typically limited to evidentiary records provided by the
parties.

Therefore, the response from investment tribunals following findings of corrup-
tion has taken a more flexible evidentiary approach because the tribunal’s role is not to
mete out for corruption. Instead, the outcome of an investment dispute where
corruption allegations have been brought up will typically be to either grant or deny the
protection afforded by investment protection treaties.

Although it is not in the scope of this chapter, a final question arises as to whether
the tribunal has a duty to report suspicions, admissions or findings, and if so, to whom?
Presumably, arbitrators could be required by national laws applicable to them to
denounce certain acts, just like other citizens might be obligated to report criminal
activity. In that case, a further question arises as to whether said duty could be
overridden by the arbitrators’ duty of confidentiality.

[2] Parallel Criminal Proceedings

Another difficulty arises when criminal, civil or administrative investigation processes
related to acts of corruption run in parallel to the investment arbitration where those
acts of corruption are being alleged. Such parallel criminal proceedings may be either
ongoing or completed. The following section will address the effects that parallel
criminal investigations or proceedings in a state court may have on the arbitral
procedure.

[i] Ongoing Investigations

With respect to ongoing investigations, one of the issues that the tribunal must decide
is whether or not to stay the arbitral proceedings. Case law and arbitral practice
indicate that arbitrators have discretion to stay arbitral proceedings; the stay is neither
mandatory nor automatic.66 Despite such discretion, arbitrators are typically reluctant
to stay arbitral proceedings until the completion of criminal investigations. This may be
partly due to the fear of having arbitral proceedings endlessly paralysed because of

65. Alexandre de Fontmichel, Procédure pénale et arbitrage commercial international; quelques
points d’impact, Les Cahiers de l’Arbitrage, 2012-2, 309-319 (2012).

66. Alexis Mourre, Arbitration and Criminal Law: Reflections on the Duties of the Arbitrator,
Arbitration International 2006, Vol. 22 Issue 1, 114.
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dilatory criminal litigation brought in domestic courts, resulting in a denial of justice,67

in line with the principle of efficiency that arbitral tribunals must abide by.68

On the other hand, tribunals may also consider ordering a stay of the criminal
proceedings, particularly if such an order is necessary to preserve the integrity of the
arbitration. This may be appropriate where, for example, the criminal proceedings are
meritless, they impair the investor’s right to access evidence or the integrity of the
evidence, or if they are part of the respondent’s strategy to delay or altogether avoid the
arbitration. For example, the tribunal in Quiborax issued provisional measures order-
ing a stay of criminal investigations initiated by Bolivia.69 Even though the parallel
criminal proceedings in that case were not related to corruption (they revolved around
accusations of forgery), this decision could chart a path for arbitral tribunals faced with
similar situations.

[ii] Completed Investigations

As for completed investigations, certain issues may arise depending on whether the
investigations are completed before or after the award is rendered.

If the investigations are completed before the award is rendered, one of the key
questions at stake is whether the parties are allowed to use the criminal file in the
arbitration.70 Restrictions to the access of information related to the criminal investi-
gations may create imbalances among the parties. For example, a particular file may
only be accessible to one of the parties in the arbitration but not the other. This was the
case in Glencore, where the file at stake was obtained by Colombia’s antitrust agency
during an unrelated antitrust investigation. The tribunal decided to exclude the
document introduced by respondent on the basis that ‘the obligation to arbitrate fairly
and in good faith and the principle of equality of arms precluded Respondent from
coercing evidence from Claimants through its administrative powers, and to marshal it
thereafter in an investment arbitration’.71

If, on the other hand, investigations are completed after the award is rendered, a
problem may arise where the outcome of the criminal investigation is in conflict with
the tribunal’s findings on corruption which have impacted the outcome of the
arbitration. This would be the case, for example, where the tribunal considered an
allegation of corruption to be proven which was subsequently dismissed in criminal
court, or, in reverse, where the tribunal reached the conclusion that corruption

67. B. Fund Ltd v. A. Group Ltd, Case No. 4P_168/2006, para. 6.1 (Swiss Federal Tribunal, 19 Feb.
2007).

68. Matti Kurkela, Criminal laws in International Arbitration – the May, the Must, the Should and the
Should Not, ASA Bulletin, Vol. 26 Issue 2, 279 ff, 290 (2008).

69. Quiborax, supra n. 23, para. 148 (Decision on Provisional Measures, 26 Feb. 2010).
70. Access to the criminal file should be the case as a matter of principle, but some national laws

impose some restrictions to the access of information of criminal investigations. See Sébastien
Besson, Chapter 6: Corruption and Arbitration, in Domitille Baizeau and Richard Kreindler
(eds), Addressing Issues of Corruption in Commercial and Investment Arbitration, Dossiers of the
ICC Institute of World Business Law, Vol. 13, 108 (Kluwer Law International, International
Chamber of Commerce (ICC), 2015).

71. Glencore, supra n. 9 (ICSID Procedural Order no. 2).
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allegations were not established while the criminal investigations led to a verdict of
corruption.72 In the case of a court decision finding evidence of corruption, a question
then arises as to whether this may constitute a ground for setting aside the award or for
refusing the recognition and enforcement of such award. A party could potentially
argue that the arbitrators decided the dispute incorrectly and that the award is in
breach of public policy for not penalizing an act of corruption.73

[D] ASSESSMENT OF PROOF OF CORRUPTION

Allegations of corruption are quite difficult to prove since typically there is little or no
physical evidence.74 The case of World Duty Free is the one exception to the rule. In
World Duty Free, the claimant’s only witness, Mr Nassir Ibrahim Ali, freely and
unequivocally admitted to paying USD 2 million as a personal donation to the Kenyan
president in order to procure a concession contract:

Protocol in Kenya required that I should in addition make a ‘personal donation’ to
President Moi. … X advised me that the appropriate donation … was US$2 million.
I was further advised by him that the donation should be in cash. … I brought [part
of the cash in Kenyan shillings] to my meeting with President Moi in a brown
briefcase. When we entered the room where the President received us, [I] put the
briefcase by the wall and left it there. After the meeting [I] collected the briefcase
from where [I] had left it. On the departing journey I looked in the briefcase and
saw that the money had been replaced by fresh corn.

In that case, the tribunal held that the claimant had procured the contract through
a bribe to the former Kenyan president and that, consequently, the claimant had no
right to pursue its claims.75

Rarely will arbitrators be faced with such a straightforward task. The following
section provides an overview of the different standards of proof of corruption ([1]), the
burden of proof ([2]) and the time when corruption allegations should be made ([3]).

[1] Different Standards of Proof of Corruption

Another, more complicated question is how much evidence is needed to establish the
standard of proof for allegations of corruption, as ‘the degree of proof that must be
achieved in practice before an international arbitral tribunal is not capable of precise
definition’.76 In particular, different jurisdictions provide for different standards, and as

72. See Sébastien Besson, supra n. 70, p. 110.
73. See Sébastien Besson, supra n. 70, p. 110.
74. EDF, supra n. 57, p. 221.
75. World Duty Free, supra n. 54, para. 179.
76. N. Blackaby, et. al., Redfern and Hunter on International Arbitration, 388 (6th ed., Oxford:

Oxford University Press, 2015).

Mélanie Riofrio Piché & Patricia Saiz

200



a result, different tribunals may approach this issue differently, depending largely on
whether the arbitrators have a common law or a civil law background.77

In investment arbitration, when it comes to allegations of corruption, tribunals
have rendered inconsistent decisions. For example, in EDF the tribunal rejected the
claimant’s allegation that it lost its investment because it refused to pay a bribe to state
officials on the basis that the evidence was not ‘clear and convincing’. To attempt to
prove the acts of corruption, the claimant relied only on the testimony of its employees
who had allegedly received bribe requests. The respondent’s witness countered this
allegation. The tribunal applied a high standard of proof to the allegation of corruption
and found that:78

[t]he seriousness of the accusation of corruption in the present case, considering
that it involves officials at the highest level of the Romanian Government at the
time, demands clear and convincing evidence. There is general consensus among
international tribunals and commentators regarding the need for a high standard
of proof of corruption. The evidence before the Tribunal in the instant case
concerning the alleged solicitation of a bribe is far from being clear and convincing.

This, nonetheless, is the minority view in investment arbitration.79 Many hold the
view that tribunals should apply the balance of probabilities standard instead.80 In
particular, commentators have opined that ‘it should be recognized that the higher
standard of proof, beyond-reasonable-doubt, which exists in criminal law, does not
apply. In arbitration, the tribunal does not impose criminal sanctions, therefore it is
unnecessary and undesirable for it to proceed with the same degree of caution as a
criminal court would’.81 Furthermore, should the higher criminal standard of proof
apply in arbitration, this might create a perverse incentive for states to benefit from
their own omissions in allowing corruption.

In Metal-Tech, the tribunal applied the reasonable certainty standard of proof by
referring to the difficulty of proving corruption and stating that it is ‘generally admitted

77. In common law systems, the standard of proof is openly probabilistic based on different
standards such as probable cause, reasonable suspicion or reasonable doubt, which requires the
party who bears the burden of proof to establish by a preponderance of the evidence that the
facts alleged are true. In contrast, the prevailing standard of proof in civil law systems is based
on an inquisitorial model with rules of evidential weight, in which the judge must be firmly
convinced that the facts alleged are true, based on his intimate conviction, experience and
impartiality in the evidence analysis.

78. EDF, supra n. 57, para. 221.
79. See: A. Crivellaro, Arbitration Case Law on Bribery: Issues of Arbitrability, Contract Validity,

Merits and Evidence, in K. Karsten & A. Berkeley (eds.), Arbitration – Money Laundering,
Corruption and Fraud, Dossiers of the ICC Institute of World Business Law Vol. 1, ICC
Publication No. 651, 114, 123 ff (2005).

80. Hwang S.C., Michael and Lim, Kevin, Corruption in Arbitration Law and Reality, Asian
International Arbitration Journal, Vol. 8, 19 (2012).

81. H. Tezuka, Chapter 3: Corruption Issues in the Jurisdictional Phase of Investment Arbitrations, in
D. Baizeau & R. Kreindler (eds.), Addressing Issues of Corruption in Commercial and Investment
Arbitration, Dossiers of the ICC Institute of World Business Law, Vol. 13, 60 (2015).
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that it can be shown through circumstantial evidence’.82 This standard was also
applied by the tribunals in Oostergetel v. Slovak Republic83 and Fraport.84

Finally, in Glencore, the tribunal applied the standard of preponderance of the
evidence. The claimants acquired the Colombian company Prodeco, which held
contractual rights for the exploration, construction and exploitation of a coal mine
located in northern Colombia. The mining contract was concluded with Colombian
state-owned mining agencies. In the arbitral proceedings, Colombia filed a jurisdic-
tional objection alleging that the claimants had corrupted a Colombian state-owned
mining agency director in order to obtain an amendment of the mining contract. The
tribunal acknowledged that neither the applicable BIT nor the ICSID Convention
imposed any standard of proof and decided to follow the traditional standard of
preponderance of the evidence. The tribunal applied the red-flag methodology, previ-
ously used by the Metal-Tech and the Spentex tribunals. The methodology consists of
assessing all individual indicia of corruption in detail (red flags85) and connecting the
dots to obtain a larger picture and to determine whether the most compelling
explanation of the facts is that there was corruption.86 The tribunal assessed the
evidence presented to it; however, it did not find any red flags indicative of corrupt
practices in the conclusion of the amendment to the contract.87

Tribunals have rendered inconsistent decisions on the matter of standard of
proof. As of today, there is no current body of precedents sufficient to provide a party
or a tribunal with procedural predictability and certainty on the standard of proof with
respect to corruption.

[2] The Burden of Proof

There is a difference between the burden of proof and the standard of proof. While the
standard of proof is the degree to which a party must prove its case to prevail, the
burden of proof determines which party has to prove it in order for its case to succeed.88

82. Metal-Tech Ltd. v. Republic of Uzbekistan (‘Metal-Tech’), Case No. ARB/10/3, para. 243 (ICSID
Award, 4 Oct. 2013).

83. Jan Oostergetel and Theodora Laurentius v. The Slovak Republic, para. 303 (UNCITRAL Award,
23 Apr. 2012).

84. Fraport, supra n. 13, para. 479.
85. Red flags in corruption analysis originated with U.S. Foreign Corrupt Practices Act as warning

signs of possible illicit activity by an intermediary. See U.S. Dep’t of Justice & U.S. Sec. & Exch.
Comm’n, www.justice.gov/sites/default/files/criminal-fraud/legacy/2015/01/16/guide.pdf,
22-23 (2012).

86. Glencore, supra n. 9, para. 669.
87. Many signals may be considered red flags, e.g., unusual payment modalities (cash payment,

bank transfers to third parties), corporate structures (use of intermediary companies and
offshore companies), as well as disproportionate intermediary fees, or even the absence of due
diligence in selecting subcontractors or agents, unusual speed of the bidding process, use of shell
company with no previous activity and its suspicious cash flows, no tangible work product by
the intermediary. Mark Pieth and Kathrin Betz, Corruption and Money Laundering in Interna-
tional Arbitration, A Toolkit for Arbitrators, 19 (AC Competence Centre Arbitration and Crime,
Base Institute on Governance, 2019).

88. Hiroyuki Tezuka, supra n. 83, 58; Rompetrol Group N.V. v. Romania, Case No. ARB/06/3, para.
178 (ICSID Award, 6 May 2013).
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With respect to the burden of proof, the general principle in international law is
actori incumbit probatio (the party who alleges a fact has the burden to prove it).89 This
international standard has been applied by several investment arbitration tribunals
such as Flughafen, Metal-Tech, Glencore, Azurix, Agricultural Products, Tokios Tokelés,
Wena, Jan Oostergetel, and ECE Projektmanagement.90 Therefore, the party pleading
corruption is the one that has to prove it. Although the possibility of a shift in the
burden of proof has been much debated by scholars, in practice there are no known
instances of actual shifting of the burden of proof with respect to corruption allegations
in investment arbitration.91

[3] Timing of the Corruption Allegations

Although there are no specific deadlines for when corruption issues should be
submitted, when an allegation of corruption is raised, it may have significant conse-
quences in the tribunal’s assessment.

In RSM, the dispute involved the cancellation by Grenada of RSM’s exploration
licence for offshore hydrocarbon reserves. In the merits phase, the tribunal found that
the cancellation had been made in accordance with the terms of the agreement and
ruled in favour of the host state. RSM then brought new proceedings to reopen the prior
tribunal’s findings on the basis of new evidence indicating that Grenada had received
corrupt payments from a third party in order to have it terminate the RSM licence and
reissue the exploration licence to this third party. The successor tribunal declined to do
so stating that the facts which gave rise to the alleged conduct had been available to
RSM in the previous case but were not raised by the claimant then. The tribunal
characterized this as follows:92

no more than an attempt to re-litigate and overturn the findings of another ICSID
Tribunal, based on allegations of corruption that were either known at the time or
which ought to have been raised by way of a revised application and over which
the Prior Tribunal had jurisdiction.

In Quiborax, Bolivia alleged that the claimant had obtained the mining conces-
sions through corruption. The tribunal found that the evidence marshalled by Bolivia

89. A. Redfern, The Practical Distinction Between the Burden of Proof and the Taking of Evidence –
An English Perspective, in The Standards and Burden of Proof in International Arbitration,
Arbitration International, Vol. 10, 317, 320 (1994).

90. Flughafen, supra n. 13, para. 136; Metal-Tech, supra n. 82, para. 237; Glencore, supra n. 9, para.
668; Azurix Corp. v. The Argentine Republic, Case No. ARB/01/12, para. 215 (ICSID Decision on
the Application for Annulment of the Argentine Republic, 1 Sep. 2009); Asian Agricultural
Products Ltd. v. Republic of Sri Lanka, Case No. ARB/87/3, para. 56 (ICSID Award, 27 Jun.
1990); Tokios Tokelés, supra n. 25, para. 121; Wena, supra n. 51, para. 77. Jan Oostergetel and
Theodora Laurentius v. The Slovak Republic, supra n. 83, para. 148; ‘The burden of proof is
undoubtedly on the party alleging corruption’, ECE Projektmanagement v. The Czech Republic,
para. 4.873 (UNCITRAL Award, 19 Sep. 2013).

91. Lamm, Carolyn; Greenwald, Brody and Young, Kristen, From World Duty Free to MetalTech: A
Review of International Investment Treaty Arbitration Cases Involving Allegations of Corruption,
ICSID Review, Vol. 29, 335 (2014).

92. RSM, supra n. 61, para. 7.3.6.
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had been available to it at the earlier jurisdictional phase, and should have been
submitted at that phase.93 Albeit, rather than rejecting the objection, the tribunal
agreed to examine this evidence in the final award given the gravity of the accusation.
Eventually, the tribunal found respondent’s allegation of corruption to be baseless and
dismissed its allegations.94

Summing up, although there are no strict procedural deadlines for when corrup-
tion allegations should be submitted, timing is a strategic consideration that the
alleging party must take into account.

[E] CONCLUSION

From the initial securing of contracts, to obtaining licences and concessions, to the
performance of contracts, the potential for corruption arises in several scenarios, and
corruption allegations have become commonplace in investment arbitration.

While case law on corruption is still developing, as described in this chapter,
recent decisions demonstrate that tribunals are increasingly willing to address this
issue head-on. As a result, the applicable standards and criteria are in the process of
being more precisely defined, which is a welcomed development. Tribunals faced with
these allegations should continue to develop a coherent approach that balances the
importance of fighting corruption with predictability and fairness to the parties.

93. Quiborax, supra n. 23, paras 130-132.
94. Quiborax, supra n. 23, para. 595.
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